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Department of Homeland Security § 215.8 

the Headquarters of the United Nations 
(61 Stat. 756): Provided, That in cases of 
extreme urgency, where the national 
security so requires, a departure-con-
trol officer may preliminarily exercise 
the authority conferred by § 215.2 pend-
ing the outcome of consultation with 
the Administrator, which shall be un-
dertaken immediately. In all cases 
arising under this section, the decision 
of the Administrator shall be control-
ling: Provided, That any decision to 
prevent the departure of an alien shall 
be based upon a hearing and record as 
prescribed in this part. 

§ 215.8 Requirements for biometric 
identifiers from aliens on departure 
from the United States. 

(a)(1) The Secretary of Homeland Se-
curity may establish pilot programs at 
land border ports-of-entry, and at up to 
fifteen air or sea ports-of-entry, des-
ignated through notice in the FEDERAL 
REGISTER, through which the Secretary 
or his delegate may require an alien 
admitted pursuant to a nonimmigrant 
visa, a Form DSP–150, B–1/B–2 Visa and 
Border Crossing Card, or section 217 of 
the Act, who departs the United States 
from a designated port-of-entry, to pro-
vide fingerprints, photograph(s) or 
other specified biometric identifiers, 
documentation of his or her immigra-
tion status in the United States, and 
such other evidence as may be re-
quested to determine the alien’s iden-
tity and whether he or she has properly 
maintained his or her status while in 
the United States. 

(2) The requirements of paragraph 
(a)(1) shall not apply to: 

(i) Aliens younger than 14 or older 
than 79 on date of departure; 

(ii) Aliens admitted on A–1, A–2, C–3 
(except for attendants, servants, or 
personal employees of accredited offi-
cials), G–1, G–2, G–3, G–4, NATO–1, 
NATO–2, NATO–3, NATO–4, NATO–5, or 
NATO–6 visas, and certain Taiwan offi-
cials who hold E–1 visas and members 
of their immediate families who hold 
E–1 visas who are maintaining such 
status at time of departure, unless the 
Secretary of State and the Secretary of 
Homeland Security jointly determine 
that a class of such aliens should be 
subject to the requirements of para-
graph (a)(1); 

(iii) Classes of aliens to whom the 
Secretary of Homeland Security and 
the Secretary of State jointly deter-
mine it shall not apply; or 

(iv) An individual alien to whom the 
Secretary of Homeland Security, the 
Secretary of State, or the Director of 
Central Intelligence determines it shall 
not apply. 

(b) An alien who is required to pro-
vide biometric identifiers at departure 
pursuant to paragraph (a)(1) and who 
fails to comply with the departure re-
quirements may be found in violation 
of the terms of his or her admission, 
parole, or other immigration status. In 
addition, failure of a covered alien to 
comply with the departure require-
ments could be a factor in support of a 
determination that the alien is ineli-
gible to receive a future visa or other 
immigration status documentation, or 
to be admitted to the United States. In 
making this determination, the officer 
will consider the totality of the cir-
cumstances, including, but not limited 
to, all positive and negative factors re-
lated to the alien’s ability to comply 
with the departure procedures. 

(c) A covered alien who leaves the 
United States without complying with 
the departure requirements in this sec-
tion may be found to have overstayed 
the period of his or her last admission 
where the available evidence clearly 
indicates that the alien did not depart 
the United States within the time pe-
riod authorized at his or her last ad-
mission or extension of stay. A deter-
mination that the alien previously 
overstayed the terms of his admission 
may result in a finding of inadmis-
sibility for accruing prior unlawful 
presence in the United States under 
section 212(a)(9) of the Immigration 
and Nationality Act or that the alien is 
otherwise ineligible for a visa or other 
authorization to reenter the United 
States, provided that all other require-
ments of section 212(a)(9) have been 
met. A determination that an alien 
who was admitted on the basis of a 
nonimmigrant visa has remained in the 
United States beyond his or her au-
thorized period of stay may result in 
such visa being deemed void pursuant 
to section 222(g) of the Act (8 U.S.C. 
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8 CFR Ch. I (1–1–09 Edition) § 215.9 

1202(g)) where all other requirements of 
that section are also met. 

[69 FR 480, Jan. 5, 2004, as amended at 69 FR 
53333, Aug. 31, 2004; 69 FR 58037, Sept. 29, 2004] 

EFFECTIVE DATE NOTE: At 73 FR 77491, Dec. 
19, 2008, § 215.8 was amended by revising para-
graph (a)(1), effective Jan. 18, 2009. For the 
convenience of the user, the revised text is 
set forth as follows: 

§ 215.8 Requirements for biometric identi-
fiers from aliens on departure from the 
United States. 

(a)(1) The Secretary of Homeland Security, 
or his designee, may establish pilot programs 
at land border ports of entry, and at up to 
fifteen air or sea ports of entry, designated 
through notice in the FEDERAL REGISTER, 
through which the Secretary or his delegate 
may require an alien admitted to or paroled 
into the United States, other than aliens ex-
empted under paragraph (a)(2) of this section 
or Canadian citizens under section 
101(a)(15)(B) of the Act who were not other-
wise required to present a visa or have been 
issued Form I–94 or Form I–95 upon arrival at 
the United States, who departs the United 
States from a designated port of entry, to 
provide fingerprints, photograph(s) or other 
specified biometric identifiers, documenta-
tion of his or her immigration status in the 
United States, and such other evidence as 
may be requested to determine the alien’s 
identity and whether he or she has properly 
maintained his or her status while in the 
United States. 

* * * * * 

§ 215.9 Temporary Worker Visa Exit 
Program. 

An alien admitted on an H–2A visa at 
a port of entry participating in the 
Temporary Worker Visa Exit Program 
must also depart at the end of his or 
her authorized period of stay through a 
port of entry participating in the pro-
gram and present designated bio-
graphic and/or biometric information 
upon departure. U.S. Customs and Bor-
der Protection will establish a pilot 
program by publishing a Notice in the 
FEDERAL REGISTER designating which 
H–2A workers must participate in the 
Temporary Worker Visa Exit Program, 
which ports of entry are participating 
in the program, which biographical 
and/or biometric information would be 
required, and the format for submis-
sion of that information by the depart-
ing designated temporary workers. 

[73 FR 76914, Dec. 18, 2008] 

EFFECTIVE DATE NOTE: At 73 FR 76914, Dec. 
18, 2008, § 215.9 was added, effective Jan. 17, 
2009. 

EFFECTIVE DATE NOTE: At 73 FR 78130, Dec. 
19, 2008, § 215.9 was revised, effective Jan. 18, 
2009. For the convenience of the user, the re-
vised text is set forth as follows: 

§ 215.9 Temporary Worker Visa Exit Pro-
gram. 

An alien admitted on certain temporary 
worker visas at a port of entry participating 
in the Temporary Worker Visa Exit Program 
must also depart at the end of his or her au-
thorized period of stay through a port of 
entry participating in the program and must 
present designated biographic and/or biomet-
ric information upon departure. U.S. Cus-
toms and Border Protection will publish a 
Notice in the FEDERAL REGISTER designating 
which temporary workers must participate 
in the Temporary Worker Visa Exit Pro-
gram, which ports of entry are participating 
in the program, which biographical and/or bi-
ometric information would be required, and 
the format for submission of that informa-
tion by the departing designated temporary 
workers. 

PART 216—CONDITIONAL BASIS OF 
LAWFUL PERMANENT RESIDENCE 
STATUS 

Sec. 
216.1 Definition of conditional permanent 

resident. 
216.2 Notification requirements. 
216.3 Termination of conditional resident 

status. 
216.4 Joint petition to remove conditional 

basis of lawful permanent resident status 
for alien spouse. 

216.5 Waiver of requirement to file joint pe-
tition to remove conditions by alien 
spouse. 

216.6 Petition by entrepreneur to remove 
conditional basis of lawful permanent 
resident status. 

AUTHORITY: 8 U.S.C. 1101, 1103, 1154, 1184, 
1186a, 1186b, and 8 CFR part 2. 

SOURCE: 53 FR 30018, Aug. 10, 1988, unless 
otherwise noted. 

§ 216.1 Definition of conditional per-
manent resident. 

A conditional permanent resident is an 
alien who has been lawfully admitted 
for permanent residence within the 
meaning of section 101(a)(20) of the Act, 
except that a conditional permanent 
resident is also subject to the condi-
tions and responsibilities set forth in 
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